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144A.001 MS 2006 [Renumbered 15.001]
144A.01 DEFINITIONS.

Subdivision 1. Scope. For the purposes of sections 144A.01 to 144A.27, the terms defined in this section
have the meanings given them.

Subd. 2. Commissioner of health. "Commissioner of health" means the state commissioner of health
established by section 144.011.

Subd. 3. Board of Examiners. "Board of Examiners" means the Board of Examiners for Nursing Home
Administrators established by section 144A.19.

Subd. 3a. Certified. "Certified" means certified for participation as a provider in the Medicare or
Medicaid programs under title XVIII or XIX of the Social Security Act.

Subd. 4. Controlling person. (a) "Controlling person" means any public body, governmental agency,
business entity, officer, nursing home administrator, or director whose responsibilities include the direction
of the management or policies of a nursing home. "Controlling person" also means any person who, directly
or indirectly, beneficially owns any interest in:

(1) any corporation, partnership or other business association which is a controlling person;
(2) the land on which a nursing home is located;
(3) the structure in which a nursing home is located;

(4) any mortgage, contract for deed, or other obligation secured in whole or part by the land or structure
comprising a nursing home; or

(5) any lease or sublease of the land, structure, or facilities comprising a nursing home.
(b) "Controlling person" does not include:

(1) a bank, savings bank, trust company, savings association, credit union, industrial loan and thrift
company, investment banking firm, or insurance company unless the entity directly or through a subsidiary
operates a nursing home;
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(2) an individual state official or state employee, or a member or employee of the governing body of a
political subdivision of the state which operates one or more nursing homes, unless the individual is also an
officer or director of a nursing home, receives any remuneration from a nursing home, or owns any of the
beneficial interests not excluded in this subdivision;

(3) a natural person who is a member of a tax-exempt organization under section 290.05, subdivision
2, unless the individual is also an officer or director of a nursing home, or owns any of the beneficial interests
not excluded in this subdivision; and

(4) a natural person who owns less than five percent of the outstanding common shares of a corporation:
(i) whose securities are exempt by virtue of section 80A.45, clause (6); or
(i1) whose transactions are exempt by virtue of section 80A.46, clause (7).

Subd. 4a. Emergency. "Emergency" means a situation or physical condition that creates or probably
will create an immediate and serious threat to a resident's health or safety.

Subd. 5. Nursing home. "Nursing home" means a facility or that part of a facility which provides nursing
care to five or more persons. "Nursing home" does not include a facility or that part of a facility which is a
hospital, a hospital with approved swing beds as defined in section 144.562, clinic, doctor's office, diagnostic
or treatment center, or a residential program licensed pursuant to sections 245A.01 to 245A.16 or 252.28.

Subd. 6. Nursing care. "Nursing care" means health evaluation and treatment of patients and residents
who are not in need of an acute care facility but who require nursing supervision on an inpatient basis. The
commissioner of health may by rule establish levels of nursing care.

Subd. 7. Uncorrected violation. "Uncorrected violation" means a violation of a statute or rule or any
other deficiency for which a notice of noncompliance has been issued and fine assessed and allowed to be
recovered pursuant to section 144A.10, subdivision 8.

Subd. 8. Managerial employee. "Managerial employee" means an employee of a nursing home whose
duties include the direction of some or all of the management or policies of the nursing home.

Subd. 9. Nursing home administrator. "Nursing home administrator" means a person who administers,
manages, supervises, or is in general administrative charge of a nursing home, whether or not the individual
has an ownership interest in the home, and whether or not the person's functions and duties are shared with
one or more individuals, and who is licensed pursuant to section 144A.21.

Subd. 10. Repeated violation. "Repeated violation" means the issuance of two or more correction orders,
within a 12-month period, for a violation of the same provision of a statute or rule.

History: 1976 ¢ 173 s 1, 1977 ¢ 305 5 45; 1980 ¢ 509 s 43; 1Sp1981 c 4 art 15 79; 1982 ¢ 633 s 1;
1Sp1985 ¢ 35 5-7;, 1986 c 444, 1989 c 282 art 2 s 24, art 35 6,7, 1995 ¢ 202 art 1 s 25; 2006 ¢ 196 art 1
sS52;art2s4;2012c 187 art1s 22

144A.02 LICENSURE; PENALTY.

Subdivision 1. License required. No facility shall be used as a nursing home to provide nursing care
unless the facility has been licensed as a nursing home. The commissioner of health may license a facility
as a nursing home if the facility meets the criteria established by sections 144A.02 to 144A.10, and the rules
promulgated thereunder. A license shall describe the facility to be licensed by address and by legal property
description. The license shall specify the location and square footage of the floor space constituting the
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facility and shall incorporate by reference the plans and specifications of the facility, which plans and
specifications shall be kept on file with the commissioner of health. The license may also specify the level
or levels of nursing care which the facility is licensed to provide and shall state any conditions or limitations
imposed on the facility in accordance with the rules of the commissioner of health.

Subd. 2. Penalty. A controlling person of a nursing home in violation of this section is guilty of a
misdemeanor. The provisions of this subdivision shall not apply to any controlling person who had no legal
authority to affect or change decisions related to the operation of the nursing home.

History: /1976 ¢ 173 s 2; 1977 ¢ 305 5 45
144A.03 LICENSE APPLICATION.

Subdivision 1. Form; requirements. The commissioner of health by rule shall establish forms and
procedures for the processing of nursing home license applications. An application for a nursing home
license shall include the following information:

(1) the names and addresses of all controlling persons and managerial employees of the facility to be
licensed,;

(2) the address and legal property description of the facility;

(3) a copy of the architectural and engineering plans and specifications of the facility as prepared and
certified by an architect or engineer registered to practice in this state; and

(4) any other relevant information which the commissioner of health by rule or otherwise may determine
is necessary to properly evaluate an application for license.

A controlling person which is a corporation shall submit copies of its articles of incorporation and bylaws
and any amendments thereto as they occur, together with the names and addresses of its officers and directors.
A controlling person which is a foreign corporation shall furnish the commissioner of health with a copy of
its certificate of authority to do business in this state. An application on behalf of a controlling person which
is a corporation, association or a governmental unit or instrumentality shall be signed by at least two officers
or managing agents of that entity.

Subd. 2. Agents. Each application for a nursing home license or for renewal of a nursing home license
shall specify one or more controlling persons or managerial employees as agents:

(1) who shall be responsible for dealing with the commissioner of health on all matters provided for in
sections 144A.01 to 144A.155; and

(2) on whom personal service of all notices and orders shall be made, and who shall be authorized to
accept service on behalf of all of the controlling persons of the facility, in proceedings under sections
144A.06; 144A.10, subdivisions 4, 5, and 7; 144A.11, subdivision 3; and 144A.15. Notwithstanding any
law to the contrary, personal service on the designated person or persons named in an application shall be
deemed to be service on all of the controlling persons or managerial employee of the facility, and it shall
not be a defense to any action arising under sections 144A.06; 144A.10, subdivisions 4, 5 and 7; 144A.11,
subdivision 3; and 144A.15, that personal service was not made on each controlling person or managerial
employee of the facility. The designation of one or more controlling persons or managerial employees
pursuant to this subdivision shall not affect the legal responsibility of any other controlling person or
managerial employee under sections 144A.01 to 144A.155.

History: 1976 ¢ 173 s 3; 1977 ¢ 3055 45; 1987 c 384 art 25 1; ISp2001 c 9 art 5 5 40
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144A.04 QUALIFICATIONS FOR LICENSE.

Subdivision 1. Compliance required. No nursing home license shall be issued to a facility unless the
commissioner of health determines that the facility complies with the requirements of this section.

Subd. 2. Application. The controlling persons of the facility must comply with the application
requirements specified by section 144A.03 and the rules of the commissioner of health.

Subd. 2a. Rules; locks. The commissioner shall not adopt any rule unconditionally prohibiting locks
on patient room doors in nursing homes. The commissioner may adopt a rule requiring locks to be consistent
with the applicable rules enforced by the state fire marshal.

Subd. 3. Standards. (a) The facility must meet the minimum health, sanitation, safety and comfort
standards prescribed by the rules of the commissioner of health with respect to the construction, equipment,
maintenance and operation of a nursing home. The commissioner of health may temporarily waive compliance
with one or more of the standards if the commissioner determines that:

(1) temporary noncompliance with the standard will not create an imminent risk of harm to a nursing
home resident; and

(2) a controlling person on behalf of all other controlling persons:

(i) has entered into a contract to obtain the materials or labor necessary to meet the standard set by the
commissioner of health, but the supplier or other contractor has failed to perform the terms of the contract
and the inability of the nursing home to meet the standard is due solely to that failure; or

(i1) is otherwise making a diligent good faith effort to meet the standard.

The commissioner shall make available to other nursing homes information on facility-specific waivers
related to technology or physical plant that are granted. The commissioner shall, upon the request of a facility,
extend a waiver granted to a specific facility related to technology or physical plant to the facility making
the request, if the commissioner determines that the facility also satisfies clauses (1) and (2) and any other
terms and conditions of the waiver.

The commissioner of health shall allow, by rule, a nursing home to provide fewer hours of nursing care
to intermediate care residents of a nursing home than required by the present rules of the commissioner if
the commissioner determines that the needs of the residents of the home will be adequately met by a lesser
amount of nursing care.

(b) A facility is not required to seek a waiver for room furniture or equipment under paragraph (a) when
responding to resident-specific requests, if the facility has discussed health and safety concerns with the
resident and the resident request and discussion of health and safety concerns are documented in the resident's
patient record.

Subd. 3a. Rules; double beds. The commissioner shall not adopt any rule which unconditionally prohibits
double beds in a nursing home. The commissioner may adopt rules setting criteria for when double beds
will be allowed.

Subd. 3b. Nursing homes; tuberculosis prevention and control. (a) A nursing home provider must
establish and maintain a comprehensive tuberculosis infection control program according to the most current
tuberculosis infection control guidelines issued by the United States Centers for Disease Control and
Prevention (CDC), Division of Tuberculosis Elimination, as published in CDC's Morbidity and Mortality
Weekly Report (MMWR). This program must include a tuberculosis infection control plan that covers all
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paid and unpaid employees, contractors, students, residents, and volunteers. The Department of Health shall
provide technical assistance regarding implementation of the guidelines.

(b) Written compliance with this subdivision must be maintained by the nursing home.

Subd. 4. Controlling person restrictions. (a) The controlling persons of a nursing home may not include
any person who was a controlling person of another nursing home during any period of time in the previous
two-year period:

(1) during which time of control that other nursing home incurred the following number of uncorrected
or repeated violations:

(i) two or more uncorrected violations or one or more repeated violations which created an imminent
risk to direct resident care or safety; or

(i1) four or more uncorrected violations or two or more repeated violations of any nature for which the
fines are in the four highest daily fine categories prescribed in rule; or

(2) who was convicted of a felony or gross misdemeanor that relates to operation of the nursing home
or directly affects resident safety or care, during that period.

(b) The provisions of this subdivision shall not apply to any controlling person who had no legal authority
to affect or change decisions related to the operation of the nursing home which incurred the uncorrected
violations.

Subd. 4a. Stay of adverse action required by controlling person restrictions. (a) In lieu of revoking,
suspending, or refusing to renew the license of a nursing home with a controlling person disqualified by
subdivision 4, paragraph (a), clause (1), the commissioner may issue an order staying the revocation,
suspension, or nonrenewal of the nursing home license. The order may, but need not, be contingent upon
the nursing home's compliance with restrictions and conditions imposed on the license to ensure the proper
operation of the nursing home and to protect the health, safety, comfort, treatment, and well-being of the
residents in the home. The decision to issue an order for stay must be made within 90 days of the
commissioner's determination that a controlling person is disqualified by subdivision 4, paragraph (a), clause
(1), from operating a nursing home.

(b) In determining whether to issue a stay and to impose conditions and restrictions, the commissioner
shall consider the following factors:

(1) the ability of the controlling persons to operate other nursing homes in accordance with the licensure
rules and laws;

(2) the conditions in the facility that received the number and type of uncorrected or repeated violations
described in subdivision 4, paragraph (a), clause (1); and

(3) the conditions and compliance history of each of the nursing homes operated by the controlling
persons.

(c) The commissioner's decision to exercise the authority under this subdivision in lieu of revoking,

suspending, or refusing to renew the license of the nursing home is not subject to administrative or judicial
review.
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(d) The order for the stay of revocation, suspension, or nonrenewal of the nursing home license must
include any conditions and restrictions on the nursing home license that the commissioner deems necessary
based upon the factors listed in paragraph (b).

(e) Prior to issuing an order for stay of revocation, suspension, or nonrenewal, the commissioner shall
inform the controlling persons, in writing, of any conditions and restrictions that will be imposed. The
controlling persons shall, within ten working days, notify the commissioner in writing of their decision to
accept or reject the conditions and restrictions. If the nursing home rejects any of the conditions and
restrictions, the commissioner shall either modify the conditions and restrictions or take action to suspend,
revoke, or not renew the nursing home license.

(f) Upon issuance of the order for stay of revocation, suspension, or nonrenewal, the controlling persons
shall be responsible for compliance with the conditions and restrictions contained therein. Any time after
the conditions and restrictions have been in place for 180 days, the controlling persons may petition the
commissioner for removal or modification of the conditions and restrictions. The commissioner shall respond
to the petition within 30 days of the receipt of the written petition. If the commissioner denies the petition,
the controlling persons may request a hearing under the provisions of chapter 14. Any hearing shall be
limited to a determination of whether the conditions and restrictions shall be modified or removed. At the
hearing, the controlling persons will have the burden of proof.

(g) The failure of the controlling persons to comply with the conditions and restrictions contained in the
order for stay shall result in the immediate removal of the stay and the commissioner shall take action to
suspend, revoke, or not renew the license.

(h) The conditions and restrictions are effective for two years after the date they are imposed.

(1) Nothing in this subdivision shall be construed to limit in any way the commissioner's ability to impose
other sanctions against a nursing home license under the standards set forth in state or federal law whether
or not a stay of revocation, suspension, or nonrenewal is issued.

Subd. 5. Administrators. Each nursing home must employ an administrator who must be licensed or
permitted as a nursing home administrator by the Board of Executives for Long Term Services and Supports.
The nursing home may share the services of a licensed administrator. The administrator must maintain an
on-site presence in the facility to effectively manage the facility in compliance with applicable rules and
regulations. The administrator must establish procedures and delegate authority for on-site operations in the
administrator's absence, but is ultimately responsible for the management of the facility. Each nursing home
must have posted at all times the name of the administrator and the name of the person in charge on the
premises in the absence of the licensed administrator.

Subd. 5a. [Repealed, 2001 ¢ 69 s 2]

Subd. 6. Managerial employee or licensed administrator; employment prohibitions. A nursing
home may not employ as a managerial employee or as its licensed administrator any person who was a
managerial employee or the licensed administrator of another facility during any period of time in the
previous two-year period:

(1) during which time of employment that other nursing home incurred the following number of
uncorrected violations which were in the jurisdiction and control of the managerial employee or the
administrator:

(i) two or more uncorrected violations or one or more repeated violations which created an imminent
risk to direct resident care or safety; or

Copyright © 2019 by the Revisor of Statutes, State of Minnesota. All Rights Reserved.



144A.04 MINNESOTA STATUTES 2019 8

(i1) four or more uncorrected violations or two or more repeated violations of any nature for which the
fines are in the four highest daily fine categories prescribed in rule; or

(2) who was convicted of a felony or gross misdemeanor that relates to operation of the nursing home
or directly affects resident safety or care, during that period.

Subd. 7. Minimum nursing staff requirement. The minimum staffing standard for nursing personnel
in certified nursing homes is as specified in this subdivision.

(a) The minimum number of hours of nursing personnel to be provided in a nursing home is the greater
of two hours per resident per 24 hours or 0.95 hours per standardized resident day. Upon transition to the
34 group, RUG-III resident classification system, the 0.95 hours per standardized resident day shall no longer

apply.

(b) For purposes of this subdivision, "hours of nursing personnel" means the paid, on-duty, productive
nursing hours of all nurses and nursing assistants, calculated on the basis of any given 24-hour period.
"Productive nursing hours" means all on-duty hours during which nurses and nursing assistants are engaged
in nursing duties. Examples of nursing duties may be found in Minnesota Rules, part 4655.6400. Not included
are vacations, holidays, sick leave, in-service classroom training, or lunches. Also not included are the
nonproductive nursing hours of the in-service training director. In homes with more than 60 licensed beds,
the hours of the director of nursing are excluded. "Standardized resident day" means the sum of the number
of residents in each case mix class multiplied by the case mix weight for that resident class, as found in
Minnesota Rules, part 9549.0059, subpart 2, calculated on the basis of a facility's census for any given day.
For the purpose of determining a facility's census, the commissioner of health shall exclude the resident
days claimed by the facility for resident therapeutic leave or bed hold days.

(c) Calculation of nursing hours per standardized resident day is performed by dividing total hours of
nursing personnel for a given period by the total of standardized resident days for that same period.

(d) A nursing home that is issued a notice of noncompliance under section 144A.10, subdivision 5, for
a violation of this subdivision, shall be assessed a civil fine of $300 for each day of noncompliance, subject
to section 144A.10, subdivisions 7 and 8.

Subd. 7a. [Repealed, 2001 ¢ 69 s 2]

Subd. 8. Residents with AIDS or hepatitis. A nursing home must accept as a resident a person who is
infected with the human immunodeficiency virus or the hepatitis B virus unless the facility cannot provide
appropriate care for the person under Minnesota Rules, part 4655.1500, subpart 2, or the person is otherwise
not eligible for admission under state laws and rules.

Subd. 9. Cardiopulmonary resuscitation training. Effective October 1, 1989, a nursing home must
have on duty at all times at least one staff member who is trained in single rescuer adult cardiopulmonary
resuscitation and who has completed the initial training or a refresher course within the previous two years.

Subd. 10. Assessments for short-stay residents. Upon federal approval, a nursing home is not required
to perform a resident assessment on a resident expected to remain in the facility for 30 days or less. A
short-stay resident transferring from a hospital to a nursing home must have a plan of care developed at the
hospital before admission to the nursing home. If a short-stay resident remains in the nursing home longer
than 30 days, the nursing home must perform the resident assessment in accordance with sections 144.0721
and 144.0722 within 40 days of the resident's admission.
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Subd. 11. Incontinent residents. Notwithstanding Minnesota Rules, part 4658.0520, an incontinent
resident must be treated according to the comprehensive assessment and care plan.

Subd. 12. Resident positioning. Notwithstanding Minnesota Rules, part 4658.0525, subpart 4, the
position of residents unable to change their own position must be changed based on the comprehensive
assessment and care plan.

History: 1976 ¢ 173 s 4, 1977 ¢ 305 s 45; 1977 ¢ 326 s 2; 1978 ¢ 536 s 1, 1981 ¢ 235 3; 1981 ¢ 24 s
2, 1982 c 6145 3, 1982 ¢ 633523, 1983 c312art1s 17, ISpl1985c 3 58,9, 1986 ¢ 444; 1988 ¢ 689 art
2535, 1989 c282art3s8-10; 1990 c 498 s 1,2, 1991 ¢ 169 s 1; 1993 c 326 art 135 1,2; 1Sp1993 ¢ I art
9553, 1995¢81s1; 19962965 1; 1996 c 3525 1; 1996 c 451 art4s 21; 1998 ¢ 407 art 3 s 1; 1999 ¢
175 1,2; 2000 ¢ 294 s 1, 2001 ¢ 69 s 1; 2002 ¢ 2765 5, 2003 ¢ 55 s 1,2; 1Sp2003 c 14 art 25 7,8,57; 2009
cl74art2s2,3; 2013 c43s15; 2014 c 192 art4s2;2016c 158 art I s 56; 2019 ¢ 50 art [ s 39; 2019 ¢
60artds 5

144A.05 LICENSE RENEWAL.

Unless the license expires in accordance with section 144A.06 or is suspended or revoked in accordance
with section 144A.11, a nursing home license shall remain effective for a period of one year from the date
of its issuance. The commissioner of health by rule shall establish forms and procedures for the processing
of license renewals. The commissioner of health shall approve a license renewal application if the facility
continues to satisfy the requirements, standards and conditions prescribed by sections 144A.01 to 144A.155
and the rules promulgated thereunder. The commissioner shall not approve the renewal of a license for a
nursing home bed in a resident room with more than four beds. Except as provided in section 144A.08, a
facility shall not be required to submit with each application for a license renewal additional copies of the
architectural and engineering plans and specifications of the facility. Before approving a license renewal,
the commissioner of health shall determine that the facility's most recent balance sheet and its most recent
statement of revenues and expenses, as audited by the state auditor, by a certified public accountant licensed
in accordance with chapter 326A or by a public accountant as defined in section 412.222, have been received
by the Department of Human Services.

History: 1976 c 173 s 5; 1977 ¢ 3055 45, 1977 ¢ 326 s 3, 1984 c 654 art 55 58, 1987 c 384 art 2 s 1;
1987 c 403 art 4 s 2; 1Sp2001 c 9 art 55 40; 2010 ¢ 191 s 4

144A.06 TRANSFER OF INTERESTS.

Subdivision 1. Notice; expiration of license. Any controlling person who makes any transfer of a
beneficial interest in a nursing home shall notify the commissioner of health of the transfer within 14 days
of'its occurrence. The notification shall identify by name and address the transferor and transferee and shall
specify the nature and amount of the transferred interest. On determining that the transferred beneficial
interest exceeds ten percent of the total beneficial interest in the nursing home facility, the structure in which
the facility is located, or the land upon which the structure is located, the commissioner may, and on
determining that the transferred beneficial interest exceeds 50 percent of the total beneficial interest in the
facility, the structure in which the facility is located, or the land upon which the structure is located, the
commissioner shall require that the license of the nursing home expire 90 days after the date of transfer. The
commissioner of health shall notify the nursing home by certified mail of the expiration of the license at
least 60 days prior to the date of expiration.

Subd. 2. Relicensure. The commissioner of health by rule shall prescribe procedures for relicensure
under this section. The commissioner of health shall relicense a nursing home if the facility satisfies the
requirements for license renewal established by section 144A.05. A facility shall not be relicensed by the

Copyright © 2019 by the Revisor of Statutes, State of Minnesota. All Rights Reserved.



144A.06 MINNESOTA STATUTES 2019 10

commissioner if at the time of transfer there are any uncorrected violations. The commissioner of health
may temporarily waive correction of one or more violations if the commissioner determines that:

(1) temporary noncorrection of the violation will not create an imminent risk of harm to a nursing home
resident; and

(2) a controlling person on behalf of all other controlling persons:

(i) has entered into a contract to obtain the materials or labor necessary to correct the violation, but the
supplier or other contractor has failed to perform the terms of the contract and the inability of the nursing
home to correct the violation is due solely to that failure; or

(i1) is otherwise making a diligent good faith effort to correct the violation.
History: 1976 ¢ 173 s 6; 1977 ¢ 305 s 45; 1986 ¢ 444
144A.07 FEES.

Each application for a license to operate a nursing home, or for a renewal of license, except an application
by the Minnesota Veterans Home or the commissioner of human services for the licensing of state institutions,
shall be accompanied by a fee to be prescribed by the commissioner of health pursuant to section 144.122.
No fee shall be refunded.

History: 1976 ¢ 173 s 7; 1977 ¢ 305 5 45; 1984 c 654 art 5 5 58
144A.071 MORATORIUM ON CERTIFICATION OF NURSING HOME BEDS.

Subdivision 1. Findings. The legislature declares that a moratorium on the licensure and medical
assistance certification of new nursing home beds and construction projects that exceed $1,000,000 is
necessary to control nursing home expenditure growth and enable the state to meet the needs of its elderly
by providing high quality services in the most appropriate manner along a continuum of care.

Subd. 1a. Definitions. For purposes of sections 144A.071 to 144A.073, the following terms have the
meanings given them:

(a) "Attached fixtures" has the meaning given in Minnesota Rules, part 9549.0020, subpart 6.
(b) "Building" has the meaning given in section 256R.261, subdivision 4.
(c) "Capital assets" has the meaning given in section 256R.02, subdivision 8.

(d) "Commenced construction" means that all of the following conditions were met: the final working
drawings and specifications were approved by the commissioner of health; the construction contracts were
let; a timely construction schedule was developed, stipulating dates for beginning, achieving various stages,
and completing construction; and all zoning and building permits were applied for.

(e) "Completion date" means the date on which clearance for the construction project is issued, or if a
clearance for the construction project is not required, the date on which the construction project assets are
available for facility use.

(f) "Construction" means any erection, building, alteration, reconstruction, modernization, or improvement
necessary to comply with the nursing home licensure rules.

(g) "Construction project" means:
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(1) a capital asset addition to, or replacement of a nursing home or certified boarding care home that
results in new space or the remodeling of or renovations to existing facility space; and

(2) the remodeling or renovation of existing facility space the use of which is modified as a result of the
project described in clause (1). This existing space and the project described in clause (1) must be used for
the functions as designated on the construction plans on completion of the project described in clause (1)
for a period of not less than 24 months.

(h) "Depreciation guidelines" has the meaning given in section 256R.261, subdivision 11.
(1) "New licensed" or "new certified beds" means:

(1) newly constructed beds in a facility or the construction of a new facility that would increase the total
number of licensed nursing home beds or certified boarding care or nursing home beds in the state; or

(2) newly licensed nursing home beds or newly certified boarding care or nursing home beds that result
from remodeling of the facility that involves relocation of beds but does not result in an increase in the total
number of beds, except when the project involves the upgrade of boarding care beds to nursing home beds,
as defined in section 144A.073, subdivision 1. "Remodeling" includes any of the type of conversion,
renovation, replacement, or upgrading projects as defined in section 144A.073, subdivision 1.

Subd. 2. Moratorium. The commissioner of health, in coordination with the commissioner of human
services, shall deny each request for new licensed or certified nursing home or certified boarding care beds
except as provided in subdivision 3 or 4a, or section 144A.073. "Certified bed" means a nursing home bed
or a boarding care bed certified by the commissioner of health for the purposes of the medical assistance
program, under United States Code, title 42, sections 1396 et seq. Certified beds in facilities which do not
allow medical assistance intake shall be deemed to be decertified for purposes of this section only.

The commissioner of human services, in coordination with the commissioner of health, shall deny any
request to issue a license under section 252.28 and chapter 245A to a nursing home or boarding care home,
if that license would result in an increase in the medical assistance reimbursement amount.

In addition, the commissioner of health must not approve any construction project whose cost exceeds
$1,000,000, unless:

(a) any construction costs exceeding $1,000,000 are not added to the facility's appraised value and are
not included in the facility's payment rate for reimbursement under the medical assistance program; or

(b) the project:

(1) has been approved through the process described in section 144A.073;

(2) meets an exception in subdivision 3 or 4a;

(3) is necessary to correct violations of state or federal law issued by the commissioner of health;

(4) is necessary to repair or replace a portion of the facility that was damaged by fire, lightning, ground
shifts, or other such hazards, including environmental hazards, provided that the provisions of subdivision
4a, clause (a), are met; or

(5) is being proposed by a licensed nursing facility that is not certified to participate in the medical
assistance program and will not result in new licensed or certified beds.
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Prior to the final plan approval of any construction project, the commissioners of health and human
services shall be provided with an itemized cost estimate for the project construction costs. If a construction
project is anticipated to be completed in phases, the total estimated cost of all phases of the project shall be
submitted to the commissioners and shall be considered as one construction project. Once the construction
project is completed and prior to the final clearance by the commissioners, the total project construction
costs for the construction project shall be submitted to the commissioners. If the final project construction
cost exceeds the dollar threshold in this subdivision, the commissioner of human services shall not recognize
any of the project construction costs or the related financing costs in excess of this threshold in establishing
the facility's property-related payment rate.

The dollar thresholds for construction projects are as follows: for construction projects other than those
authorized in clauses (1) to (6), the dollar threshold is $1,000,000. For projects authorized after July 1, 1993,
under clause (1), the dollar threshold is the cost estimate submitted with a proposal for an exception under
section 144A.073, plus inflation as calculated according to section 256B.431, subdivision 3f, paragraph (a).
For projects authorized under clauses (2) to (4), the dollar threshold is the itemized estimate project
construction costs submitted to the commissioner of health at the time of final plan approval, plus inflation
as calculated according to section 256B.431, subdivision 3f, paragraph (a).

The commissioner of health shall adopt rules to implement this section or to amend the emergency rules
for granting exceptions to the moratorium on nursing homes under section 144A.073.

Subd. 3. Exceptions authorizing increase in beds; hardship areas. (a) The commissioner of health,
in coordination with the commissioner of human services, may approve the addition of new licensed and
Medicare and Medicaid certified nursing home beds, using the criteria and process set forth in this subdivision.

(b) The commissioner, in cooperation with the commissioner of human services, shall consider the
following criteria when determining that an area of the state is a hardship area with regard to access to
nursing facility services:

(1) a low number of beds per thousand in a specified area using as a standard the beds per thousand
people age 65 and older, in five year age groups, using data from the most recent census and population
projections, weighted by each group's most recent nursing home utilization, of the county at the 20th
percentile, as determined by the commissioner of human services;

(2) a high level of out-migration for nursing facility services associated with a described area from the
county or counties of residence to other Minnesota counties, as determined by the commissioner of human
services, using as a standard an amount greater than the out-migration of the county ranked at the 50th
percentile;

(3) an adequate level of availability of noninstitutional long-term care services measured as public
spending for home and community-based long-term care services per individual age 65 and older, in five
year age groups, using data from the most recent census and population projections, weighted by each group's
most recent nursing home utilization, as determined by the commissioner of human services using as a
standard an amount greater than the 50th percentile of counties;

(4) there must be a declaration of hardship resulting from insufficient access to nursing home beds by
local county agencies and area agencies on aging; and

(5) other factors that may demonstrate the need to add new nursing facility beds.

(c) On August 15 of odd-numbered years, the commissioner, in cooperation with the commissioner of
human services, may publish in the State Register a request for information in which interested parties, using
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the data provided under section 144A.351, along with any other relevant data, demonstrate that a specified
area is a hardship area with regard to access to nursing facility services. For a response to be considered,
the commissioner must receive it by November 15. The commissioner shall make responses to the request
for information available to the public and shall allow 30 days for comment. The commissioner shall review
responses and comments and determine if any areas of the state are to be declared hardship areas.

(d) For each designated hardship area determined in paragraph (c), the commissioner shall publish a
request for proposals in accordance with section 144A.073 and Minnesota Rules, parts 4655.1070 to
4655.1098. The request for proposals must be published in the State Register by March 15 following receipt
of responses to the request for information. The request for proposals must specify the number of new beds
which may be added in the designated hardship area, which must not exceed the number which, if added to
the existing number of beds in the area, including beds in layaway status, would have prevented it from
being determined to be a hardship area under paragraph (b), clause (1). Beginning July 1, 2011, the number
of new beds approved must not exceed 200 beds statewide per biennium. After June 30, 2019, the number
of new beds that may be approved in a biennium must not exceed 300 statewide. For a proposal to be
considered, the commissioner must receive it within six months of the publication of the request for proposals.
The commissioner shall review responses to the request for proposals and shall approve or disapprove each
proposal by the following July 15, in accordance with section 144A.073 and Minnesota Rules, parts 4655.1070
to 4655.1098. The commissioner shall base approvals or disapprovals on a comparison and ranking of
proposals using only the criteria in subdivision 4a. Approval of a proposal expires after 18 months unless
the facility has added the new beds using existing space, subject to approval by the commissioner, or has
commenced construction as defined in subdivision 1a, paragraph (d). If, after the approved beds have been
added, fewer than 50 percent of the beds in a facility are newly licensed, the operating payment rates
previously in effect shall remain. If, after the approved beds have been added, 50 percent or more of the
beds in a facility are newly licensed, operating and external fixed payment rates shall be determined according
to section 256R.21, subdivision 5. Property payment rates for facilities with beds added under this subdivision
must be determined under section 256R.26.

(e) The commissioner may:

(1) certify or license new beds in a new facility that is to be operated by the commissioner of veterans
affairs or when the costs of constructing and operating the new beds are to be reimbursed by the commissioner
of veterans affairs or the United States Veterans Administration; and

(2) license or certify beds in a facility that has been involuntarily delicensed or decertified for participation
in the medical assistance program, provided that an application for relicensure or recertification is submitted
to the commissioner by an organization that is not a related organization as defined in section 256R.02,
subdivision 43, to the prior licensee within 120 days after delicensure or decertification.

Subd. 3a. [Repealed, 1992 ¢ 513 art 7 s 135]

Subd. 4. Monitoring exceptions for replacement beds. The commissioner of health, in coordination
with the commissioner of human services, shall implement mechanisms to monitor and analyze the effect
of the moratorium in the different geographic areas of the state. The commissioner of health shall submit to
the legislature, no later than January 15, 1984, and annually thereafter, an assessment of the impact of the
moratorium by geographic area, with particular attention to service deficits or problems and a corrective
action plan.

Subd. 4a. Exceptions for replacement beds. It is in the best interest of the state to ensure that nursing
homes and boarding care homes continue to meet the physical plant licensing and certification requirements
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by permitting certain construction projects. Facilities should be maintained in condition to satisfy the physical
and emotional needs of residents while allowing the state to maintain control over nursing home expenditure
growth.

The commissioner of health in coordination with the commissioner of human services, may approve
the renovation, replacement, upgrading, or relocation of a nursing home or boarding care home, under the
following conditions:

(a) to license or certify beds in a new facility constructed to replace a facility or to make repairs in an
existing facility that was destroyed or damaged after June 30, 1987, by fire, lightning, or other hazard
provided:

(i) destruction was not caused by the intentional act of or at the direction of a controlling person of the
facility;

(i1) at the time the facility was destroyed or damaged the controlling persons of the facility maintained
insurance coverage for the type of hazard that occurred in an amount that a reasonable person would conclude
was adequate;

(iii) the net proceeds from an insurance settlement for the damages caused by the hazard are applied to
the cost of the new facility or repairs;

(iv) the number of licensed and certified beds in the new facility does not exceed the number of licensed
and certified beds in the destroyed facility; and

(v) the commissioner determines that the replacement beds are needed to prevent an inadequate supply
of beds.

Project construction costs incurred for repairs authorized under this clause shall not be considered in the
dollar threshold amount defined in subdivision 2;

(b) to license or certify beds that are moved from one location to another within a nursing home facility,
provided the total costs of remodeling performed in conjunction with the relocation of beds does not exceed
$1,000,000;

(c) to license or certify beds in a project recommended for approval under section 144A.073;

(d) to license or certify beds that are moved from an existing state nursing home to a different state
facility, provided there is no net increase in the number of state nursing home beds;

(e) to certify and license as nursing home beds boarding care beds in a certified boarding care facility
if the beds meet the standards for nursing home licensure, or in a facility that was granted an exception to
the moratorium under section 144A.073, and if the cost of any remodeling of the facility does not exceed
$1,000,000. If boarding care beds are licensed as nursing home beds, the number of boarding care beds in
the facility must not increase beyond the number remaining at the time of the upgrade in licensure. The
provisions contained in section 144A.073 regarding the upgrading of the facilities do not apply to facilities
that satisfy these requirements;

(f) to license and certify up to 40 beds transferred from an existing facility owned and operated by the
Amherst H. Wilder Foundation in the city of St. Paul to a new unit at the same location as the existing facility
that will serve persons with Alzheimer's disease and other related disorders. The transfer of beds may occur
gradually or in stages, provided the total number of beds transferred does not exceed 40. At the time of
licensure and certification of a bed or beds in the new unit, the commissioner of health shall delicense and
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decertify the same number of beds in the existing facility. As a condition of receiving a license or certification
under this clause, the facility must make a written commitment to the commissioner of human services that
it will not seek to receive an increase in its property-related payment rate as a result of the transfers allowed
under this paragraph;

(g) to license and certify nursing home beds to replace currently licensed and certified boarding care
beds which may be located either in a remodeled or renovated boarding care or nursing home facility or in
a remodeled, renovated, newly constructed, or replacement nursing home facility within the identifiable
complex of health care facilities in which the currently licensed boarding care beds are presently located,
provided that the number of boarding care beds in the facility or complex are decreased by the number to
be licensed as nursing home beds and further provided that, if the total costs of new construction, replacement,
remodeling, or renovation exceed ten percent of the appraised value of the facility or $200,000, whichever
is less, the facility makes a written commitment to the commissioner of human services that it will not seek
to receive an increase in its property-related payment rate by reason of the new construction, replacement,
remodeling, or renovation. The provisions contained in section 144A.073 regarding the upgrading of facilities
do not apply to facilities that satisfy these requirements;

(h) to license as a nursing home and certify as a nursing facility a facility that is licensed as a boarding
care facility but not certified under the medical assistance program, but only if the commissioner of human
services certifies to the commissioner of health that licensing the facility as a nursing home and certifying
the facility as a nursing facility will result in a net annual savings to the state general fund of $200,000 or
more;

(1) to certify, after September 30, 1992, and prior to July 1, 1993, existing nursing home beds in a facility
that was licensed and in operation prior to January 1, 1992;

(j) to license and certify new nursing home beds to replace beds in a facility acquired by the Minneapolis
Community Development Agency as part of redevelopment activities in a city of the first class, provided
the new facility is located within three miles of the site of the old facility. Operating and property costs for
the new facility must be determined and allowed under section 256B.431 or 256B.434 or chapter 256R;

(k) to license and certify up to 20 new nursing home beds in a community-operated hospital and attached
convalescent and nursing care facility with 40 beds on April 21, 1991, that suspended operation of the
hospital in April 1986. The commissioner of human services shall provide the facility with the same per
diem property-related payment rate for each additional licensed and certified bed as it will receive for its
existing 40 beds;

(D) to license or certify beds in renovation, replacement, or upgrading projects as defined in section
144A.073, subdivision 1, so long as the cumulative total costs of the facility's remodeling projects do not
exceed $1,000,000;

(m) to license and certify beds that are moved from one location to another for the purposes of converting
up to five four-bed wards to single or double occupancy rooms in a nursing home that, as of January 1, 1993,
was county-owned and had a licensed capacity of 115 beds;

(n) to allow a facility that on April 16, 1993, was a 106-bed licensed and certified nursing facility located
in Minneapolis to layaway all of its licensed and certified nursing home beds. These beds may be relicensed
and recertified in a newly constructed teaching nursing home facility affiliated with a teaching hospital upon
approval by the legislature. The proposal must be developed in consultation with the interagency committee
on long-term care planning. The beds on layaway status shall have the same status as voluntarily delicensed
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and decertified beds, except that beds on layaway status remain subject to the surcharge in section 256.9657.
This layaway provision expires July 1, 1998;

(o) to allow a project which will be completed in conjunction with an approved moratorium exception
project for a nursing home in southern Cass County and which is directly related to that portion of the facility
that must be repaired, renovated, or replaced, to correct an emergency plumbing problem for which a state
correction order has been issued and which must be corrected by August 31, 1993;

(p) to allow a facility that on April 16, 1993, was a 368-bed licensed and certified nursing facility located
in Minneapolis to layaway, upon 30 days prior written notice to the commissioner, up to 30 of the facility's
licensed and certified beds by converting three-bed wards to single or double occupancy. Beds on layaway
status shall have the same status as voluntarily delicensed and decertified beds except that beds on layaway
status remain subject to the surcharge in section 256.9657, remain subject to the license application and
renewal fees under section 144A.07 and shall be subject to a $100 per bed reactivation fee. In addition, at
any time within three years of the effective date of the layaway, the beds on layaway status may be:

(1) relicensed and recertified upon relocation and reactivation of some or all of the beds to an existing
licensed and certified facility or facilities located in Pine River, Brainerd, or International Falls; provided
that the total project construction costs related to the relocation of beds from layaway status for any facility
receiving relocated beds may not exceed the dollar threshold provided in subdivision 2 unless the construction
project has been approved through the moratorium exception process under section 144A.073;

(2) relicensed and recertified, upon reactivation of some or all of the beds within the facility which
placed the beds in layaway status, if the commissioner has determined a need for the reactivation of the beds
on layaway status.

The property-related payment rate of a facility placing beds on layaway status must be adjusted by the
incremental change in its rental per diem after recalculating the rental per diem as provided in section
256B.431, subdivision 3a, paragraph (c). The property-related payment rate for a facility relicensing and
recertifying beds from layaway status must be adjusted by the incremental change in its rental per diem after
recalculating its rental per diem using the number of beds after the relicensing to establish the facility's
capacity day divisor, which shall be effective the first day of the month following the month in which the
relicensing and recertification became effective. Any beds remaining on layaway status more than three
years after the date the layaway status became effective must be removed from layaway status and immediately
delicensed and decertified;

(q) to license and certify beds in a renovation and remodeling project to convert 12 four-bed wards into
24 two-bed rooms, expand space, and add improvements in a nursing home that, as of January 1, 1994, met
the following conditions: the nursing home was located in Ramsey County; had a licensed capacity of 154
beds; and had been ranked among the top 15 applicants by the 1993 moratorium exceptions advisory review
panel. The total project construction cost estimate for this project must not exceed the cost estimate submitted
in connection with the 1993 moratorium exception process;

(r) to license and certify up to 117 beds that are relocated from a licensed and certified 138-bed nursing
facility located in St. Paul to a hospital with 130 licensed hospital beds located in South St. Paul, provided
that the nursing facility and hospital are owned by the same or a related organization and that prior to the
date the relocation is completed the hospital ceases operation of its inpatient hospital services at that hospital.
After relocation, the nursing facility's status shall be the same as it was prior to relocation. The nursing
facility's property-related payment rate resulting from the project authorized in this paragraph shall become
effective no earlier than April 1, 1996. For purposes of calculating the incremental change in the facility's
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rental per diem resulting from this project, the allowable appraised value of the nursing facility portion of
the existing health care facility physical plant prior to the renovation and relocation may not exceed
$2,490,000;

(s) to license and certify two beds in a facility to replace beds that were voluntarily delicensed and
decertified on June 28, 1991;

(t) to allow 16 licensed and certified beds located on July 1, 1994, in a 142-bed nursing home and 21-bed
boarding care home facility in Minneapolis, notwithstanding the licensure and certification after July 1,
1995, of the Minneapolis facility as a 147-bed nursing home facility after completion of a construction
project approved in 1993 under section 144A.073, to be laid away upon 30 days' prior written notice to the
commissioner. Beds on layaway status shall have the same status as voluntarily delicensed or decertified
beds except that they shall remain subject to the surcharge in section 256.9657. The 16 beds on layaway
status may be relicensed as nursing home beds and recertified at any time within five years of the effective
date of the layaway upon relocation of some or all of the beds to a licensed and certified facility located in
Watertown, provided that the total project construction costs related to the relocation of beds from layaway
status for the Watertown facility may not exceed the dollar threshold provided in subdivision 2 unless the
construction project has been approved through the moratorium exception process under section 144A.073.

The property-related payment rate of the facility placing beds on layaway status must be adjusted by
the incremental change in its rental per diem after recalculating the rental per diem as provided in section
256B.431, subdivision 3a, paragraph (c). The property-related payment rate for the facility relicensing and
recertifying beds from layaway status must be adjusted by the incremental change in its rental per diem after
recalculating its rental per diem using the number of beds after the relicensing to establish the facility's
capacity day divisor, which shall be effective the first day of the month following the month in which the
relicensing and recertification became effective. Any beds remaining on layaway status more than five years
after the date the layaway status became effective must be removed from layaway status and immediately
delicensed and decertified;

(u) to license and certify beds that are moved within an existing area of a facility or to a newly constructed
addition which is built for the purpose of eliminating three- and four-bed rooms and adding space for dining,
lounge areas, bathing rooms, and ancillary service areas in a nursing home that, as of January 1, 1995, was
located in Fridley and had a licensed capacity of 129 beds;

(v) to relocate 36 beds in Crow Wing County and four beds from Hennepin County to a 160-bed facility
in Crow Wing County, provided all the affected beds are under common ownership;

(w) to license and certify a total replacement project of up to 49 beds located in Norman County that
are relocated from a nursing home destroyed by flood and whose residents were relocated to other nursing
homes. The operating cost payment rates for the new nursing facility shall be determined based on the interim
and settle-up payment provisions of section 256R.27 and the reimbursement provisions of chapter 256R.
Property-related reimbursement rates shall be determined under section 256R.26, taking into account any
federal or state flood-related loans or grants provided to the facility;

(x) to license and certify to the licensee of a nursing home in Polk County that was destroyed by flood
in 1997 replacement projects with a total of up to 129 beds, with at least 25 beds to be located in Polk County
and up to 104 beds distributed among up to three other counties. These beds may only be distributed to
counties with fewer than the median number of age intensity adjusted beds per thousand, as most recently
published by the commissioner of human services. If the licensee chooses to distribute beds outside of Polk
County under this paragraph, prior to distributing the beds, the commissioner of health must approve the
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location in which the licensee plans to distribute the beds. The commissioner of health shall consult with
the commissioner of human services prior to approving the location of the proposed beds. The licensee may
combine these beds with beds relocated from other nursing facilities as provided in section 144A.073,
subdivision 3c. The operating payment rates for the new nursing facilities shall be determined based on the
interim and settle-up payment provisions of Minnesota Rules, parts 9549.0010 to 9549.0080. Property-related
reimbursement rates shall be determined under section 256R.26. If the replacement beds permitted under
this paragraph are combined with beds from other nursing facilities, the rates shall be calculated as the
weighted average of rates determined as provided in this paragraph and section 256R.50;

(y) to license and certify beds in a renovation and remodeling project to convert 13 three-bed wards into
13 two-bed rooms and 13 single-bed rooms, expand space, and add improvements in a nursing home that,
as of January 1, 1994, met the following conditions: the nursing home was located in Ramsey County, was
not owned by a hospital corporation, had a licensed capacity of 64 beds, and had been ranked among the
top 15 applicants by the 1993 moratorium exceptions advisory review panel. The total project construction
cost estimate for this project must not exceed the cost estimate submitted in connection with the 1993
moratorium exception process;

(z) to license and certify up to 150 nursing home beds to replace an existing 285 bed nursing facility
located in St. Paul. The replacement project shall include both the renovation of existing buildings and the
construction of new facilities at the existing site. The reduction in the licensed capacity of the existing facility
shall occur during the construction project as beds are taken out of service due to the construction process.
Prior to the start of the construction process, the facility shall provide written information to the commissioner
of health describing the process for bed reduction, plans for the relocation of residents, and the estimated
construction schedule. The relocation of residents shall be in accordance with the provisions of law and rule;

(aa) to allow the commissioner of human services to license an additional 36 beds to provide residential
services for the physically disabled under Minnesota Rules, parts 9570.2000 to 9570.3400, in a 198-bed
nursing home located in Red Wing, provided that the total number of licensed and certified beds at the
facility does not increase;

(bb) to license and certify a new facility in St. Louis County with 44 beds constructed to replace an
existing facility in St. Louis County with 31 beds, which has resident rooms on two separate floors and an
antiquated elevator that creates safety concerns for residents and prevents nonambulatory residents from
residing on the second floor. The project shall include the elimination of three- and four-bed rooms;

(ce) to license and certify four beds in a 16-bed certified boarding care home in Minneapolis to replace
beds that were voluntarily delicensed and decertified on or before March 31, 1992. The licensure and
certification is conditional upon the facility periodically assessing and adjusting its resident mix and other
factors which may contribute to a potential institution for mental disease declaration. The commissioner of
human services shall retain the authority to audit the facility at any time and shall require the facility to
comply with any requirements necessary to prevent an institution for mental disease declaration, including
delicensure and decertification of beds, if necessary;

(dd) to license and certify 72 beds in an existing facility in Mille Lacs County with 80 beds as part of a
renovation project. The renovation must include construction of an addition to accommodate ten residents
with beginning and midstage dementia in a self-contained living unit; creation of three resident households
where dining, activities, and support spaces are located near resident living quarters; designation of four
beds for rehabilitation in a self-contained area; designation of 30 private rooms; and other improvements;
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(ee) to license and certify beds in a facility that has undergone replacement or remodeling as part of a
planned closure under section 256R.40;

(f) to license and certify a total replacement project of up to 124 beds located in Wilkin County that
are in need of relocation from a nursing home significantly damaged by flood. The operating cost payment
rates for the new nursing facility shall be determined based on the interim and settle-up payment provisions
of section 256R.27 and the reimbursement provisions of chapter 256R. Property-related reimbursement rates
shall be determined under section 256R.26, taking into account any federal or state flood-related loans or
grants provided to the facility;

(gg) to allow the commissioner of human services to license an additional nine beds to provide residential
services for the physically disabled under Minnesota Rules, parts 9570.2000 to 9570.3400, in a 240-bed
nursing home located in Duluth, provided that the total number of licensed and certified beds at the facility
does not increase;

(hh) to license and certify up to 120 new nursing facility beds to replace beds in a facility in Anoka
County, which was licensed for 98 beds as of July 1, 2000, provided the new facility is located within four
miles of the existing facility and is in Anoka County. Operating and property rates shall be determined and
allowed under chapter 256R and Minnesota Rules, parts 9549.0010 to 9549.0080; or

(ii) to transfer up to 98 beds of a 129-licensed bed facility located in Anoka County that, as of March
25, 2001, is in the active process of closing, to a 122-licensed bed nonprofit nursing facility located in the
city of Columbia Heights or its affiliate. The transfer is effective when the receiving facility notifies the
commissioner in writing of the number of beds accepted. The commissioner shall place all transferred beds
on layaway status held in the name of the receiving facility. The layaway adjustment provisions of section
256B.431, subdivision 30, do not apply to this layaway. The receiving facility may only remove the beds
from layaway for recertification and relicensure at the receiving facility's current site, or at a newly constructed
facility located in Anoka County. The receiving facility must receive statutory authorization before removing
these beds from layaway status, or may remove these beds from layaway status if removal from layaway
status is part of a moratorium exception project approved by the commissioner under section 144A.073.

Subd. 4b. Licensed beds on layaway status. A licensed and certified nursing facility may lay away,
upon prior written notice to the commissioner of health, licensed and certified beds. A nursing facility may
not discharge a resident in order to lay away a bed. Notice to the commissioner shall be given 60 days prior
to the effective date of the layaway. Beds on layaway shall have the same status as voluntarily delicensed
and decertified beds and shall not be subject to license fees and license surcharge fees. In addition, beds on
layaway may be removed from layaway at any time on or after six months after the effective date of layaway
in the facility of origin, with a 60-day notice to the commissioner. A nursing facility that removes beds from
layaway may not place beds on layaway status for six months after the effective date of the removal from
layaway. The commissioner may approve the immediate removal of beds from layaway if necessary to
provide access to those nursing home beds to residents relocated from other nursing homes due to emergency
situations or closure. In the event approval is granted, the six-month restriction on placing beds on layaway
after a removal of beds from layaway shall not apply. Beds may remain on layaway for up to ten years. The
commissioner may approve placing and removing beds on layaway at any time during renovation or
construction related to a moratorium project approved under this section or section 144A.073. Nursing
facilities are not required to comply with any licensure or certification requirements for beds on layaway
status.
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Subd. 4c. Exceptions for replacement beds after June 30, 2003. (a) The commissioner of health, in
coordination with the commissioner of human services, may approve the renovation, replacement, upgrading,
or relocation of a nursing home or boarding care home, under the following conditions:

(1) to license and certify an 80-bed city-owned facility in Nicollet County to be constructed on the site
of a new city-owned hospital to replace an existing 85-bed facility attached to a hospital that is also being
replaced. The threshold allowed for this project under section 144A.073 shall be the maximum amount
available to pay the additional medical assistance costs of the new facility;

(2) to license and certify 29 beds to be added to an existing 69-bed facility in St. Louis County, provided
that the 29 beds must be transferred from active or layaway status at an existing facility in St. Louis County
that had 235 beds on April 1, 2003.

The licensed capacity at the 235-bed facility must be reduced to 206 beds, but the payment rate at that facility
shall not be adjusted as a result of this transfer. The operating payment rate of the facility adding beds after
completion of this project shall be the same as it was on the day prior to the day the beds are licensed and
certified. This project shall not proceed unless it is approved and financed under the provisions of section
144A.073;

(3) to license and certify a new 60-bed facility in Austin, provided that: (i) 45 of the new beds are
transferred from a 45-bed facility in Austin under common ownership that is closed and 15 of the new beds
are transferred from a 182-bed facility in Albert Lea under common ownership; (ii) the commissioner of
human services is authorized by the 2004 legislature to negotiate budget-neutral planned nursing facility
closures; and (iii) money is available from planned closures of facilities under common ownership to make
implementation of this clause budget-neutral to the state. The bed capacity of the Albert Lea facility shall
be reduced to 167 beds following the transfer. Of the 60 beds at the new facility, 20 beds shall be used for
a special care unit for persons with Alzheimer's disease or related dementias;

(4) to license and certify up to 80 beds transferred from an existing state-owned nursing facility in Cass
County to a new facility located on the grounds of the Ah-Gwah-Ching campus. The operating cost payment
rates for the new facility shall be determined based on the interim and settle-up payment provisions of section
256R.27 and the reimbursement provisions of chapter 256R. The property payment rate for the first three
years of operation shall be $35 per day. For subsequent years, the property payment rate of $35 per day shall
be adjusted for inflation as provided in section 256B.434, subdivision 4, paragraph (c), as long as the facility
has a contract under section 256B.434;

(5) to initiate a pilot program to license and certify up to 80 beds transferred from an existing
county-owned nursing facility in Steele County relocated to the site of a new acute care facility as part of
the county's Communities for a Lifetime comprehensive plan to create innovative responses to the aging of
its population. Upon relocation to the new site, the nursing facility shall delicense 28 beds. The payment
rate for external fixed costs for the new facility shall be increased by an amount as calculated according to
items (i) to (v):

(i) compute the estimated decrease in medical assistance residents served by the nursing facility by
multiplying the decrease in licensed beds by the historical percentage of medical assistance resident days;

(i1) compute the annual savings to the medical assistance program from the delicensure of 28 beds by

multiplying the anticipated decrease in medical assistance residents, determined in item (i), by the existing
facility's weighted average payment rate multiplied by 365;
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(ii1) compute the anticipated annual costs for community-based services by multiplying the anticipated
decrease in medical assistance residents served by the nursing facility, determined in item (i), by the average
monthly elderly waiver service costs for individuals in Steele County multiplied by 12;

(iv) subtract the amount in item (iii) from the amount in item (ii);

(v) divide the amount in item (iv) by an amount equal to the relocated nursing facility's occupancy factor
under section 256B.431, subdivision 3f, paragraph (c), multiplied by the historical percentage of medical
assistance resident days; and

(6) to consolidate and relocate nursing facility beds to a new site in Goodhue County and to integrate
these services with other community-based programs and services under a communities for a lifetime pilot
program and comprehensive plan to create innovative responses to the aging of its population. Two nursing
facilities, one for 84 beds and one for 65 beds, in the city of Red Wing licensed on July 1, 2015, shall be
consolidated into a newly renovated 64-bed nursing facility resulting in the delicensure of 85 beds.
Notwithstanding the carryforward of the approval authority in section 144A.073, subdivision 11, the funding
approved in April 2009 by the commissioner of health for a project in Goodhue County shall not carry
forward. The closure of the 85 beds shall not be eligible for a planned closure rate adjustment under section
256R.40. The construction project permitted in this clause shall not be eligible for a threshold project rate
adjustment under section 256B.434, subdivision 4f. The payment rate for external fixed costs for the new
facility shall be increased by an amount as calculated according to items (i) to (vi):

(1) compute the estimated decrease in medical assistance residents served by both nursing facilities by
multiplying the difference between the occupied beds of the two nursing facilities for the reporting year
ending September 30, 2009, and the projected occupancy of the facility at 95 percent occupancy by the
historical percentage of medical assistance resident days;

(i1) compute the annual savings to the medical assistance program from the delicensure by multiplying
the anticipated decrease in the medical assistance residents, determined in item (i), by the hospital-owned
nursing facility weighted average payment rate multiplied by 365;

(ii1) compute the anticipated annual costs for community-based services by multiplying the anticipated
decrease in medical assistance residents served by the facilities, determined in item (i), by the average
monthly elderly waiver service costs for individuals in Goodhue County multiplied by 12;

(iv) subtract the amount in item (iii) from the amount in item (ii);
(v) multiply the amount in item (iv) by 57.2 percent; and

(vi) divide the difference of the amount in item (iv) and the amount in item (v) by an amount equal to
the relocated nursing facility's occupancy factor under section 256B.431, subdivision 3f, paragraph (c),
multiplied by the historical percentage of medical assistance resident days.

(b) Projects approved under this subdivision shall be treated in a manner equivalent to projects approved
under subdivision 4a.

[See Note.]

Subd. 4d. Consolidation of nursing facilities. (a) The commissioner of health, in consultation with the
commissioner of human services, may approve a request for consolidation of nursing facilities which includes
the closure of one or more facilities and the upgrading of the physical plant of the remaining nursing facility
or facilities, the costs of which exceed the threshold project limit under subdivision 2, clause (a). The
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commissioners shall consider the criteria in this section, section 144A.073, and section 256R .40, in approving
or rejecting a consolidation proposal. In the event the commissioners approve the request, the commissioner
of human services shall calculate an external fixed costs rate adjustment according to clauses (1) to (3):

(1) the closure of beds shall not be eligible for a planned closure rate adjustment under section 256R .40,
subdivision 5;

(2) the construction project permitted in this clause shall not be eligible for a threshold project rate
adjustment under section 256B.434, subdivision 4f, or a moratorium exception adjustment under section
144A.073; and

(3) the payment rate for external fixed costs for a remaining facility or facilities shall be increased by
an amount equal to 65 percent of the projected net cost savings to the state calculated in paragraph (b),
divided by the state's medical assistance percentage of medical assistance dollars, and then divided by
estimated medical assistance resident days, as determined in paragraph (c), of the remaining nursing facility
or facilities in the request in this paragraph. The rate adjustment is effective on the first day of the month of
January or July, whichever date occurs first following both the completion of the construction upgrades in
the consolidation plan and the complete closure of the facility or facilities designated for closure in the
consolidation plan. If more than one facility is receiving upgrades in the consolidation plan, each facility's
date of construction completion must be evaluated separately.

(b) For purposes of calculating the net cost savings to the state, the commissioner shall consider clauses

(1) to (7):

(1) the annual savings from estimated medical assistance payments from the net number of beds closed
taking into consideration only beds that are in active service on the date of the request and that have been
in active service for at least three years;

(2) the estimated annual cost of increased case load of individuals receiving services under the elderly
waiver;

(3) the estimated annual cost of elderly waiver recipients receiving support under housing support under
chapter 2561,

(4) the estimated annual cost of increased case load of individuals receiving services under the alternative
care program;

(5) the annual loss of license surcharge payments on closed beds;

(6) the savings from not paying planned closure rate adjustments that the facilities would otherwise be
eligible for under section 256R.40; and

(7) the savings from not paying external fixed costs payment rate adjustments from submission of
renovation costs that would otherwise be eligible as threshold projects under section 256B.434, subdivision
4f.

(c) For purposes of the calculation in paragraph (a), clause (3), the estimated medical assistance resident
days of the remaining facility or facilities shall be computed assuming 95 percent occupancy multiplied by
the historical percentage of medical assistance resident days of the remaining facility or facilities, as reported
on the facility's or facilities' most recent nursing facility statistical and cost report filed before the plan of
closure is submitted, multiplied by 365.
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(d) For purposes of net cost of savings to the state in paragraph (b), the average occupancy percentages
will be those reported on the facility's or facilities' most recent nursing facility statistical and cost report
filed before the plan of closure is submitted, and the average payment rates shall be calculated based on the
approved payment rates in effect at the time the consolidation request is submitted.

(e) To qualify for the external fixed costs payment rate adjustment under this subdivision, the closing
facilities shall:

(1) submit an application for closure according to section 256R.40, subdivision 2; and
(2) follow the resident relocation provisions of section 144A.161.

(f) The county or counties in which a facility or facilities are closed under this subdivision shall not be
eligible for designation as a hardship area under subdivision 3 for five years from the date of the approval
of the proposed consolidation. The applicant shall notify the county of this limitation and the county shall
acknowledge this in a letter of support.

(g) Projects approved on or after March 1, 2020, are not subject to paragraph (a), clauses (2) and (3),
and paragraph (c). The 65 percent projected net cost savings to the state calculated in paragraph (b) must
be applied to the moratorium cost of the project and the remainder must be added to the moratorium funding
under section 144A.073, subdivision 11.

(h) Consolidation project applications not approved by the commissioner prior to March 1, 2020, are
subject to the moratorium process under section 144A.073, subdivision 2. Upon request by the applicant,
the commissioner may extend this deadline to August 1, 2020, so long as the facilities, bed numbers, and
counties specified in the original application are not altered. Proposals from facilities seeking approval for
a consolidation project prior to March 1, 2020, must be received by the commissioner no later than January
1, 2020. This paragraph expires August 1, 2020.

Subd. 5. [Repealed, 1Sp2003 ¢ 14 art 2 s 57]

Subd. 5a. Cost estimate of a moratorium exception project. For the purposes of this section and
section 144A.073, the cost estimate of a moratorium exception project shall include the effects of the proposed
project on the costs of the state subsidy for community-based services, nursing services, and housing in
institutional and noninstitutional settings. The commissioner of health, in cooperation with the commissioner
of human services, shall define the method for estimating these costs in the permanent rule implementing
section 144A.073. The commissioner of human services shall prepare an estimate of the property payment
rate to be established upon completion of the project and the total state annual long-term costs of each
moratorium exception proposal. The property payment rate estimate shall be based upon the estimated costs
and total building valuation to be used in the total property payment rate calculation under section 256R.26.
For the purposes of determining the actual total property payment rate under section 256R.26 upon completion
of the project, the final building valuation is the lesser of the limited depreciated replacement cost as
determined under section 256R.26, subdivision 3, following a physical building appraisal or 105 percent of
the estimated total building valuation from the moratorium application.

[See Note.]

Subd. 6. Property-related payment rates of new beds. The property-related payment rates of nursing
home or boarding care home beds certified or recertified under subdivision 3 or 4a, shall be adjusted according
to Minnesota nursing facility reimbursement laws and rules unless the facility has made a commitment in
writing to the commissioner of human services not to seek adjustments to these rates due to property-related
expenses incurred as a result of the certification or recertification. Any licensure or certification action
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authorized under repealed statutes which were approved by the commissioner of health prior to July 1, 1993,
shall remain in effect. Any conditions pertaining to property rate reimbursement covered by these repealed
statutes prior to July 1, 1993, remain in effect.

Subd. 7. Submission of cost information. Before approval of final construction plans for a nursing
home or a certified boarding care home construction project, the licensee shall submit to the commissioner
of health an itemized statement of the project construction cost estimates.

If the construction project includes a capital asset addition, replacement, remodeling, or renovation of
space such as a hospital, apartment, or shared or common areas, the facility must submit to the commissioner
an allocation of capital asset costs, soft costs, and debt information prepared according to Minnesota Rules,
chapter 9549.

Project construction cost estimates must be prepared by a contractor or architect and other licensed
participants in the development of the project.

Subd. 8. Final approval. Before conducting the final inspection of the construction project required by
Minnesota Rules, part 4660.0100, and issuing final clearances for use, the licensee shall provide to the
commissioner of health the total project construction costs of the construction project. If total costs are not
available, the most recent cost figures shall be provided. Final cost figures shall be submitted to the
commissioner when available. The commissioner shall provide a copy of this information to the commissioner
of human services.

History: 1983 ¢ 199s 1, 1983 ¢ 289 s 115 subd 1, 1984 ¢ 654 art 55 58; 1984 c 655 art 1 5 28, 1Sp1985
c3s10-12; 1987 c 1865 15; 1987 c 403 art4 s 3; 1Spl1987 c 4 art2s 1; 1988 ¢ 689 art 2 s 36, 1989 ¢ 209
art2s 1; 1989 c 282 art 3s 11; 1990 c 472 s 1; 1990 c 612 s 6; 1991 ¢ 93 s 1; 1991 c 292 art4 s 1,2; art
7825 subd 1,3, 1992 c 513 art7s2,3; 1993 c4s22; 1Sp1993clart5s2; 1994 c 625 art 8 s 46; 1995 ¢
207 art 75 9-12; 1995 ¢ 263 s 2, 1996 ¢ 305 art 2. s 28; 1996 ¢ 451 art 35 1,2; 1997 ¢ 105 s 1; 1997 ¢ 203
art 35 1,2,15; 1998 ¢ 407 art 3 s 2; 2000 ¢ 449 s 16; 2000 c 488 art 9 s 2,; 1Sp2001 ¢ 9 art 5 s 3-6, 2002
c240s 1; 2002 ¢ 277532, 2002 c 375 art2s 1, 2002 c 379 art 1 s 113; 2003 c 16 s 1; 1Sp2003 c 14 art 2
§9;2004c218s1;2005¢c56s1;2005c68artls1; 2006 c 282 art 20s 3-5; 2008 ¢ 285 s 1; 2010 ¢ 329
art 1 s1;2010c352artls2; 2011 c22artls23;art2s1;2012c216art9s 1,2; art14s 1; 2013 ¢ 63
§3;2013c108art7s2;2015¢c71art6s2;2016c99art2s1;2016c140s 1,2; 2017 c40artls22-25;
1Sp2017 c6art2s 39; art 3s 4, art 14 s 2-4; 1Sp2019c 9 art 4 s 1-7

NOTE: The amendment to subdivision 4c¢ by Laws 2016, chapter 140, section 1, is effective for rate
years beginning on or after January 1, 2017, except that the amendment to paragraph (a), clause (6),
transferring the rate adjustment in items (i) to (vi) from the property payment rate to the payment rate for
external fixed costs, is effective for rate years beginning on or after January 1, 2017, or upon completion of
the closure and new construction authorized in paragraph (a), clause (6), whichever is later. The commissioner
of human services shall notify the revisor of statutes when the subdivision is effective.

NOTE: The amendment to subdivision 4c, paragraph (a), clause (4), by Laws 2019, First Special Session
chapter 9, article 4, section 5, is effective for rate years beginning on or after January 1, 2020. Laws 2019,
First Special Session chapter 9, article 4, section 5, the effective date.

NOTE: The amendment to subdivision 5a by Laws 2019, First Special Session chapter 9, article 4,

section 7, is effective for projects approved by the commissioner of health on or after March 1, 2020. Laws
2019, First Special Session chapter 9, article 4, section 7, the effective date.
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144A.073 EXCEPTIONS TO MORATORIUM; REVIEW.

Subdivision 1. Definitions. For purposes of this section, the following terms have the meanings given
them.

(a) "Conversion" means the relocation of a nursing home bed from a nursing home to an attached hospital.
(b) "Relocation" means the movement of licensed nursing home beds or certified boarding care beds.

(c) "Renovation" means extensive remodeling of an existing facility with a total cost exceeding ten
percent of the appraised value of the facility or $200,000, whichever is less. A renovation may include the
replacement or upgrade of existing mechanical or electrical systems.

(d) "Replacement” means the construction of a complete new facility.
(e) "Addition" means the construction of new space to an existing facility.

(f) "Upgrading" means a change in the level of licensure of a bed from a boarding care bed to a nursing
home bed in a certified boarding care facility.

(g) "Phased project" means a proposal that identifies construction occurring with more than one distinct
completion date. To be considered a distinct completion, each phase must have construction that is ready
for resident use, as determined by the commissioner, that is not dependent on similar commissioner approval
for future phases of construction. The commissioner of human services shall only allow rate adjustments
for construction projects in phases if the proposal from a facility identifies construction in phases and each
phase can be approved for use independent of the other phases.

Subd. 2. Request for proposals. At the authorization by the legislature of additional medical assistance
expenditures for exceptions to the moratorium on nursing homes, the commissioner shall publish in the State
Register a request for proposals for nursing home and certified boarding care home projects for conversion,
relocation, renovation, replacement, upgrading, or addition. The public notice of this funding and the request
for proposals must specify how the approval criteria will be prioritized by the commissioner. The notice
must describe the information that must accompany a request and state that proposals must be submitted to
the commissioner within 150 days of the date of publication. The notice must include the amount of the
legislative appropriation available for the additional costs to the medical assistance program of projects
approved under this section. If money is appropriated, the commissioner shall initiate the application and
review process described in this section at least once each biennium. A second application and review process
must occur if remaining funds are either greater than $300,000 or more than 50 percent of the baseline
appropriation for the biennium. Authorized funds may be awarded in full in the first review process of the
biennium. Appropriated funds not encumbered within a biennium shall carry forward to the following
biennium. To be considered for approval, a proposal must include the following information:

(1) whether the request is for renovation, replacement, upgrading, conversion, addition, or relocation;
(2) a description of the problems the project is designed to address;

(3) a description of the proposed project;

(4) an analysis of projected costs of the nursing facility proposed project, including:

(i) initial construction and remodeling costs;

(i1) site preparation costs;
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(ii1) equipment and technology costs;

(iv) financing costs, the current estimated long-term financing costs of the proposal, which is to include
details of any proposed funding mechanism already arranged or being considered, including estimates of
the amount and sources of money, reserves if required, annual payments schedule, interest rates, length of
term, closing costs and fees, insurance costs, any completed marketing study or underwriting review; and

(v) estimated operating costs during the first two years after completion of the project;

(5) for proposals involving replacement of all or part of a facility, the proposed location of the replacement
facility and an estimate of the cost of addressing the problem through renovation;

(6) for proposals involving renovation, an estimate of the cost of addressing the problem through
replacement;

(7) the proposed timetable for commencing construction and completing the project;
(8) a statement of any licensure or certification issues, such as certification survey deficiencies;

(9) the proposed relocation plan for current residents if beds are to be closed according to section
144A.161; and

(10) other information required by permanent rule of the commissioner of health in accordance with
subdivisions 4 and 8.

Subd. 3. Review and approval of proposals. Within the limits of money specifically appropriated to
the medical assistance program for this purpose, the commissioner of health may grant exceptions to the
nursing home licensure or certification moratorium for proposals that satisfy the requirements of this section.
The commissioner of health shall approve or disapprove a project. The commissioner of health shall base
approvals or disapprovals on a comparison and ranking of proposals using only the criteria in subdivision
4 and in rules adopted by the commissioner. The cost to the medical assistance program of the proposals
approved must be within the limits of the appropriations specifically made for this purpose. Approval of a
proposal expires 18 months after approval by the commissioner of health unless the facility has commenced
construction as defined in section 144A.071, subdivision 1a, paragraph (d).

Subd. 3a. [Repealed, 1995 ¢ 207 art 7 s 43]

Subd. 3b. Amendments to approved projects. (a) Nursing facilities that have received approval on or
after July 1, 1993, for exceptions to the moratorium on nursing homes through the process described in this
section may request amendments to the designs of the projects by writing the commissioner within 15 months
of receiving approval. Applicants shall submit supporting materials that demonstrate how the amended
projects meet the criteria described in paragraph (b).

(b) The commissioner shall approve requests for amendments for projects approved on or after July 1,
1993, according to the following criteria:

(1) the amended project designs must provide solutions to all of the problems addressed by the original
application that are at least as effective as the original solutions;

(2) the amended project designs may not reduce the space in each resident's living area or in the total
amount of common space devoted to resident and family uses by more than five percent;
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(3) the costs recognized for reimbursement of amended project designs shall be the threshold amount
of the original proposal as identified according to section 144A.071, subdivision 2, except under conditions
described in clause (4); and

(4) total costs up to ten percent greater than the cost identified in clause (3) may be recognized for
reimbursement if the proposer can document that one of the following circumstances is true:

(i) changes are needed due to a natural disaster;

(i1) conditions that affect the safety or durability of the project that could not have reasonably been
known prior to approval are discovered,

(iii) state or federal law require changes in project design; or

(iv) documentable circumstances occur that are beyond the control of the owner and require changes in
the design.

(c) Approval of a request for an amendment does not alter the expiration of approval of the project
according to subdivision 3.

Subd. 3c. Bed relocation threshold projects. (a) Notwithstanding subdivision 3, the commissioner
may at any time accept proposals, or amendments to proposals previously approved under this section, for
relocations to existing licensed nursing facilities when costs are less than the maximum threshold limit
determined under section 256R.267, paragraph (a). The commissioner, in consultation with the commissioner
of human services, shall evaluate proposals according to subdivision 4a, clauses (1), (4), (5), (6), and (8),
and other criteria established in rule or law. The commissioner of human services shall determine the
allowable payment rates of the facility receiving the beds in accordance with section 256R.21. No part of
the source facility rates are transferred to the receiving facility. The commissioner shall approve or disapprove
a project within 90 days.

(b) Bed relocation threshold projects seeking reimbursement for costs that exceed the moratorium limit
or that result in a newly constructed or newly licensed building must apply to relocate beds as part of the
competitive moratorium application and review process under subdivisions 2 and 3.

[See Note.]
Subd. 3d. [Repealed by amendment, 2008 ¢ 230 s 3]
Subd. 4. [Repealed, 2011 ¢ 22 art 1 s §]

Subd. 4a. Criteria for review. In reviewing the application materials and submitted costs by an applicant
to the moratorium process, the review panel shall consider the following criteria in recommending proposals:

(1) the extent to which the proposed nursing home project is integrated with other health and long-term
care services for older adults;

(2) the extent to which the project provides for the complete replacement of an outdated physical plant;

(3) the extent to which the project results in a reduction of nursing facility beds in an area that has a
relatively high number of beds per thousand occupied by persons age 85 and over;

(4) the extent to which the project produces improvements in health; safety, including life safety code
corrections; quality of life; and privacy of residents;
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(5) the extent to which, under the current facility ownership and management, the provider has shown
the ability to provide good quality of care based on health-related findings on certification surveys, quality
indicator scores, and quality-of-life scores, including those from the Minnesota nursing home report card;

(6) the extent to which the project integrates the latest technology and design features in a way that
improves the resident experience and improves the working environment for employees;

(7) the extent to which the sustainability of the nursing facility can be demonstrated based on the need
for services in the area and the proposed financing of the project; and

(8) the extent to which the project provides or maintains access to nursing facility services needed in
the community.

Subd. 5. [Repealed, 2011 ¢ 22 art 1 s §]

Subd. 6. Conversion restrictions. Proposals submitted or approved under this section involving
conversion must satisfy the following conditions:

(1) conversion is limited to a total of five beds;
(2) an equivalent number of hospital beds must be delicensed;

(3) the average occupancy rate in the existing nursing home beds must be greater than 96 percent
according to the most recent annual statistical and cost report of the Department of Human Services;

(4) the cost of remodeling the hospital rooms to meet current nursing home construction standards must
not exceed ten percent of the appraised value of the nursing home or $200,000, whichever is less; and

(5) the conversion must not result in an increase in operating costs.

Subd. 7. Upgrading restrictions. Proposals submitted or approved under this section involving upgrading
must satisfy the following conditions:

(1) the facility must meet minimum nursing home licensure requirements; and

(2) if beds are upgraded to nursing home beds, the number of boarding care beds in a facility must not
increase in the future.

Subd. 8. Rulemaking. The commissioner of health shall adopt rules to implement this section. The
permanent rules must be in accordance with and implement only the criteria listed in this section.

Subd. 9. [Repealed, 2012 ¢ 247 art 4 s 51]
Subd. 10. [Repealed by amendment, 2008 ¢ 230 s 3]

Subd. 11. Funding from expired and canceled proposals. The commissioner shall monitor the status
of projects approved under this section to identify, in consultation with each facility with an approved project,
if projects will be canceled or will expire. For projects that have been canceled or have expired, if originally
approved after June 30, 2001, the commissioner's approval authority for the estimated annual state cost to
medical assistance shall carry forward and shall be available for the issuance of a new moratorium round
later in that fiscal year or in either of the following two fiscal years.

Subd. 12. Extension of approval of moratorium exception projects. Notwithstanding subdivision 3,
the commissioner of health shall extend project approval by an additional 18 months for an approved proposal
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for an exception to the nursing home licensure and certification moratorium if the proposal was approved
under this section between July 1, 2007, and June 30, 2009.

Subd. 13. Moratorium exception funding. In fiscal year 2013, the commissioner of health may approve
moratorium exception projects under this section for which the full annualized state share of medical assistance
costs does not exceed $1,000,000 plus any carryover of previous appropriations for this purpose.

Subd. 14. Moratorium exception funding. In fiscal year 2015, the commissioner of health may approve
moratorium exception projects under this section for which the full annualized state share of medical assistance
costs does not exceed $1,000,000 plus any carryover of previous appropriations for this purpose.

Subd. 15. Moratorium exception funding. In fiscal year 2017, the commissioner may approve
moratorium exception projects under this section for which the full annualized state share of medical assistance
costs does not exceed $1,000,000 plus any carryover of previous appropriations for this purpose.

Subd. 16. Moratorium exception funding. In fiscal year 2020, the commissioner may approve
moratorium exception projects under this section for which the full annualized state share of medical assistance
costs does not exceed $1,250,000 plus any carryover of previous appropriations for this purpose.

History: 1987 ¢ 403 art 4 s 4, 1988 ¢ 689 art 2 s 37-39; 1989 ¢ 282 art 3 s 12; 1990 c 568 art 3 s 4;
1992c¢ 292 art 7525, 1992 ¢ 513 art 75 4-6, 1Sp1993 c L art 5 s 3-5, 1995 c 207 art 7 s 13-19; 1996 ¢ 305
art2s29;, 1997 c7art5s 11, 1997 ¢ 203 art 35 3,4, 1999 c 245 art 35 1; 2001 ¢ 161 s 22-24; 1Sp2001
c9art5s7,8;,2002c379art1s113;2003c72s1,2; 1Sp2005c4art7s1,2; 2007 c 147 art 7 s 1; 2008
c230s3;2009c79art8s 6; 2009 c 101 art2s 109, 2011 ¢ 22 art 1 s 4,5; 2012 ¢ 247 art 4 s 2, 2014 ¢
312art27s 3, 2016 c 189 art 185 1-3;, 2017 c 40 art 1 s 26, 2019 c 50 art I s 40; 1Sp2019 c 9 art 45 8,9

NOTE: The amendment to subdivision 3¢ by Laws 2019, First Special Session chapter 9, article 4,
section 8, is effective for project proposals received by the commissioner of health after January 1, 2020,
and approved by the commissioner on or after March 1, 2020. Laws 2019, First Special Session chapter 9,
article 4, section 8, the effective date.

144A.08 PHYSICAL STANDARDS; PENALTY.

Subdivision 1. Establishment. The commissioner of health by rule shall establish minimum standards
for the construction, maintenance, equipping and operation of nursing homes. The rules shall to the extent
possible assure the health, treatment, comfort, safety and well being of nursing home residents.

Subd. 1a. Corridor doors. Nothing in the rules of the commissioner of health shall require that each
door entering a sleeping room from a corridor in a nursing home with an approved complete standard
automatic fire extinguishing system be constructed or maintained as self-closing or automatically closing.

Subd. 1b. Summer temperature and humidity. A nursing home, or part of a nursing home that includes
resident-occupied space, constructed after June 30, 1988, must meet the interior summer design temperature
and humidity recommendations in chapter 7 of the 1982 applications of the handbook published by the
American Society of Heating, Refrigerating and Air-Conditioning Engineers, Inc., as amended.

Subd. 2. Report. The controlling persons of a nursing home shall, in accordance with rules established
by the commissioner of health, within 14 days of the occurrence, notify the commissioner of health of any
change in the physical structure of a nursing home, which change would affect compliance with the rules
of the commissioner of health or with sections 144A.01 to 144A.155.
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Subd. 3. Penalty. Any controlling person who establishes, conducts, manages or operates a nursing
home which incurs the following number of uncorrected or repeated violations, in any two-year period:

(1) two or more uncorrected violations or one or more repeated violations which created an imminent
risk to direct resident care or safety; or

(2) four or more uncorrected violations or two or more repeated violations of any nature for which the
fines are in the four highest daily fine categories prescribed in rule, is guilty of a misdemeanor.

The provisions of this subdivision shall not apply to any controlling person who had no legal authority
to affect or change decisions as to the operation of the nursing home which incurred the uncorrected or
repeated violations.

History: 1976 c 1735 8; 1977 ¢ 305545, 1981 c360art2s 5; 1982 c 633 54, 1Sp1985c 3 s 13, 1987
c384art2s 1; 1988 c 689 art 2 s 40; 1Sp2001 ¢ 9 art 5 s 40

144A.09 FACILITIES EXCLUDED.

Subdivision 1. Spiritual means for healing. Sections 144A.04, subdivision 5, and 144A.18 to 144A.27,
and rules adopted under sections 144A.01 to 144A.155 other than a rule relating to sanitation and safety of
premises, to cleanliness of operation, or to physical equipment do not apply to a nursing home conducted
by and for the adherents of any recognized church or religious denomination for the purpose of providing
care and treatment for those who select and depend upon spiritual means through prayer alone, in lieu of
medical care, for healing.

Subd. 2. Religious society or order. The provisions of sections 144A.01 to 144A.27 shall not apply to
a facility operated by a religious society or order to provide nursing care to 20 or fewer nonlay members of
the order or society.

History: 1976 ¢ 1735 9, 1987 ¢ 384 art 25 1, 1996 ¢ 451 art 4 s 22; 1998 ¢ 407 art 3 5 3; 1Sp2001 ¢
9art5s 40

144A.10 INSPECTION; COMMISSIONER OF HEALTH; FINES.

Subdivision 1. Enforcement authority. The commissioner of health is the exclusive state agency charged
with the responsibility and duty of inspecting all facilities required to be licensed under section 144A.02.
The commissioner of health shall enforce the rules established pursuant to sections 144A.01 to 144A.155,
subject only to the authority of the Department of Public Safety respecting the enforcement of fire and safety
standards in nursing homes and the responsibility of the commissioner of human services under sections
245A.01 to 245A.16 or 252.28.

The commissioner may request and must be given access to relevant information, records, incident
reports, or other documents in the possession of a licensed facility if the commissioner considers them
necessary for the discharge of responsibilities. For the purposes of inspections and securing information to
determine compliance with the licensure laws and rules, the commissioner need not present a release, waiver,
or consent of the individual. The identities of patients or residents must be kept private as defined by section
13.02, subdivision 12.

Subd. 1a. Training and education for nursing facility providers. The commissioner of health must
establish and implement a prescribed process and program for providing training and education to providers
licensed by the Department of Health, in conjunction with the industry trade associations, before using any
new regulatory guideline, regulation, interpretation, program letter or memorandum, or any other materials
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used in surveyor training to survey licensed providers. The process should include, but is not limited to, the
following key components:

(1) facilitate the implementation of immediate revisions to any course curriculum for nursing assistants
which reflect any new standard of care practice that has been adopted or referenced by the Health Department
concerning the issue in question;

(2) conduct training of long-term care providers and health department survey inspectors jointly on the
department's new expectations; and

(3) the commissioner shall consult with experts in the field to develop or make available training resources
on current standards of practice and the use of technology.

Subd. 2. Inspections. The commissioner of health shall inspect each nursing home to ensure compliance
with sections 144A.01 to 144A.155 and the rules promulgated to implement them. The inspection shall be
a full inspection of the nursing home. If upon a reinspection provided for in subdivision 5 the representative
of the commissioner of health finds one or more uncorrected violations, a second inspection of the facility
shall be conducted. The second inspection need not be a full inspection. No prior notice shall be given of
an inspection conducted pursuant to this subdivision. Any employee of the commissioner of health who
willfully gives or causes to be given any advance notice of an inspection required or authorized by this
subdivision shall be subject to suspension or dismissal in accordance with chapter 43A. An inspection
required by a federal rule or statute may be conducted in conjunction with or subsequent to any other
inspection. Any inspection required by this subdivision may be in addition to or in conjunction with the
reinspections required by subdivision 5. Nothing in this subdivision shall be construed to prohibit the
commissioner of health from making more than one unannounced inspection of any nursing home during
its license year. The commissioner of health shall coordinate inspections of nursing homes with inspections
by other state and local agencies consistent with the requirements of this section and the Medicare and
Medicaid certification programs.

The commissioner shall conduct inspections and reinspections of health facilities with a frequency and
in a manner calculated to produce the greatest benefit to residents within the limits of the resources available
to the commissioner. In performing this function, the commissioner may devote proportionately more
resources to the inspection of those facilities in which conditions present the most serious concerns with
respect to resident health, treatment, comfort, safety, and well-being.

These conditions include but are not limited to: change in ownership; frequent change in administration
in excess of normal turnover rates; complaints about care, safety, or rights; where previous inspections or
reinspections have resulted in correction orders related to care, safety, or rights; and, where persons involved
in ownership or administration of the facility have been indicted for alleged criminal activity. Any facility
that has none of the above conditions or any other condition established by the commissioner that poses a
risk to resident care, safety, or rights shall be inspected once every two years.

Subd. 3. Reports; posting. After each inspection or reinspection required or authorized by this section,
the commissioner of health shall, by certified mail, send copies of any correction order or notice of
noncompliance to the nursing home. A copy of each correction order and notice of noncompliance, and
copies of any documentation supplied to the commissioner of health or the commissioner of human services
under section 144A.03 or 144 A.05 shall be kept on file at the nursing home and shall be made available for
viewing by any person upon request. Except as otherwise provided by this subdivision, a copy of each
correction order and notice of noncompliance received by the nursing home after its most recent inspection
or reinspection shall be posted in a conspicuous and readily accessible place in the nursing home. No
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correction order or notice of noncompliance need be posted until any appeal, if one is requested by the
facility, pursuant to subdivision 8, has been completed. All correction orders and notices of noncompliance
issued to a nursing home owned and operated by the state or political subdivision of the state shall be
circulated and posted at the first public meeting of the governing body after the order or notice is issued.
Confidential information protected by section 13.05 or 13.46, shall not be made available or posted as
provided in this subdivision unless it may be made available or posted in a manner authorized by chapter
13.

Subd. 4. Correction orders. Whenever a duly authorized representative of the commissioner of health
finds upon inspection of a nursing home, that the facility or a controlling person or an employee of the
facility is not in compliance with sections 144.411 to 144.417, 144.651, 144.6503, 144A.01 to 144A.155,
or 626.557 or the rules promulgated thereunder, a correction order shall be issued to the facility. The correction
order shall state the deficiency, cite the specific rule or statute violated, state the suggested method of
correction, and specify the time allowed for correction. If the commissioner finds that the nursing home had
uncorrected or repeated violations which create a risk to resident care, safety, or rights, the commissioner
shall notify the commissioner of human services.

Subd. 4a. [Repealed, 1989 ¢ 282 art 3 s 98]

Subd. 5. Reinspections. A nursing home issued a correction order under this section shall be reinspected
at the end of the period allowed for correction. The reinspection may be made in conjunction with the next
annual inspection or any other scheduled inspection. If upon reinspection the representative of the
commissioner of health determines that the facility has not corrected a violation identified in the correction
order, a notice of noncompliance with the correction order shall be mailed by certified mail to the nursing
home. The notice shall specify the violations not corrected and the fines assessed in accordance with
subdivision 6.

Subd. 6. Fines. A nursing home which is issued a notice of noncompliance with a correction order shall
be assessed a civil fine in accordance with a schedule of fines established by the commissioner of health
before December 1, 1983. In establishing the schedule of fines, the commissioner shall consider the potential
for harm presented to any resident as a result of noncompliance with each statute or rule. The fine shall be
assessed for each day the facility remains in noncompliance and until a notice of correction is received by
the commissioner of health in accordance with subdivision 7. No fine for a specific violation may exceed
$500 per day of noncompliance.

Subd. 6a. [Repealed, 1989 ¢ 155 s 5]

Subd. 6b. Fines for federal certification deficiencies. If the commissioner determines that a nursing
home or certified boarding care home does not meet a requirement of section 1919(b), (¢), or (d), of the
Social Security Act, or any regulation adopted under that section of the Social Security Act, the nursing
home or certified boarding care home may be assessed a civil fine for each day of noncompliance and until
a notice of correction is received by the commissioner under subdivision 7. Money collected because of
these fines must be applied to the protection of the health or property of residents of nursing facilities the
commissioner finds deficient. A fine for a specific deficiency may not exceed $500 for each day of
noncompliance. The commissioner shall adopt rules establishing a schedule of fines.

Subd. 6¢. Overlap of fines. If a nursing home is subject to fines under both subdivisions 6 and 6b for

the same requirement, condition, situation, or practice, the commissioner shall assess either the fine provided
by subdivision 6 or the fine provided by subdivision 6b.
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Subd. 6d. Schedule of fines. (a) The schedule of fines for noncompliance with correction orders issued
to nursing homes that was adopted under the provisions of section 144A.10, subdivision 6, and in effect on
May 1, 1989, is effective until repealed, modified, or superseded by rule.

(b) By September 1, 1990, the commissioner shall amend the schedule of fines to increase to $250 the
fines for violations of section 144.651, subdivisions 18, 20, 21, 22, 27, and 30, and for repeated violations.

(c¢) The commissioner shall adopt rules establishing the schedule of fines for deficiencies in the
requirements of section 1919(b), (c), and (d), of the Social Security Act, or regulations adopted under that
section of the Social Security Act.

Subd. 6e. Use of fines. When the commissioner of health determines the use of, or provides
recommendations on the use of fines collected under subdivision 6 or 6b, two representatives of the nursing
home industry, appointed by nursing home trade associations, and two consumer representatives as appointed
by the commissioner must be included in the process of developing or preparing any information, reviews,
or recommendations on the use of the fines. This includes, but is not limited to, including two representatives
of the nursing home industry in any committee designed to provide information and recommendations for
the use of the fines.

Subd. 7. Accumulation of fines. A nursing home shall promptly notify the commissioner of health in
writing when a violation noted in a notice of noncompliance is corrected. Upon receipt of written notification
by the commissioner of health, the daily fine assessed for the deficiency shall stop accruing. The facility
shall be reinspected within three working days after receipt of the notification. If upon reinspection the
representative of the commissioner of health determines that a deficiency has not been corrected as indicated
by the notification of compliance the daily fine assessment shall resume and the amount of fines which
otherwise would have accrued during the period prior to resumption shall be added to the total assessment
due from the nursing home. The commissioner of health shall notify the nursing home of the resumption by
certified mail. The nursing home may challenge the resumption as a contested case in accordance with the
provisions of chapter 14. Recovery of the resumed fine shall be stayed if a controlling person or a legal
representative on behalf of the nursing home makes a written request for a hearing on the resumption within
15 days of receipt of the notice of resumption. The cost of a reinspection conducted pursuant to this subdivision
shall be added to the total assessment due from the nursing home.

Subd. 8. Recovery of fines; hearing. Fines assessed under this section shall be payable 15 days after
receipt of the notice of noncompliance and at 15-day intervals thereafter, as the fines accrue. Recovery of
an assessed fine shall be stayed if a controlling person or a legal representative on behalf of the nursing
home makes a written request for a hearing on the notice of noncompliance within 15 days after the home's
receipt of the notice. A hearing under this subdivision shall be conducted as a contested case in accordance
with chapter 14. If a nursing home, after notice and opportunity for hearing on the notice of noncompliance,
or on the resumption of the fine, does not pay a properly assessed fine in accordance with this subdivision,
the commissioner of health shall notify the commissioner of human services who shall deduct the amount
from reimbursement moneys due or to be due the facility under chapter 256B. The commissioner of health
may consolidate the hearings provided for in subdivisions 7 and 8 in cases in which a facility has requested
hearings under both provisions. The hearings provided for in subdivisions 7 and 8 shall be held within 30
days after the request for the hearing. If a consolidated hearing is held, it shall be held within 30 days of the
request which occurred last.

Subd. 8a. [Repealed, 2017 ¢ 40 art 1 s 122]
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Subd. 8b. Resident advisory council. Each nursing home or boarding care home shall establish a resident
advisory council and a family council, unless fewer than three persons express an interest in participating.
If one or both councils do not function, the nursing home or boarding care home shall document its attempts
to establish the council or councils at least once each calendar year. This subdivision does not alter the rights
of residents and families provided by section 144.651, subdivision 27. A nursing home or boarding care
home that is issued a notice of noncompliance with a correction order for violation of this subdivision shall
be assessed a civil fine of $100 for each day of noncompliance.

Subd. 9. Nonlimiting. Nothing in this section shall be construed to limit the powers granted to the
commissioner of health by section 144A.11.

Subd. 10. Reporting to medical examiner or coroner. Whenever a duly authorized representative of
the commissioner of health has reasonable cause to believe that a resident has died as a direct or indirect
result of abuse or neglect, the representative shall report that information to the appropriate medical examiner
or coroner and police department or county sheriff. The medical examiner or coroner shall complete an
investigation as soon as feasible and report the findings to the police department or county sheriff, and to
the commissioner of health.

Subd. 11. Facilities cited for immediate jeopardy. (a) The provisions of this subdivision apply to
Minnesota nursing facilities:

(1) that received immediate jeopardy citations between April 1, 1998, and January 13, 1999, for violations
of regulations governing the use of physical restraints; and

(2) on whose behalf the commissioner recommended to the federal government that fines for these
citations not be imposed or be rescinded.

(b) The commissioner:

(1) shall grant all possible waivers for the continuation of an approved nurse aide training program, an
approved competency evaluation program, or an approved nurse aide training and competency evaluation
program conducted by or on the site of a facility referred to in this subdivision; and

(2) shall notify the Board of Nursing Home Administrators by June 1, 1999, that the commissioner has
recommended to the federal government that fines not be imposed on the facilities referred to in this
subdivision or that any fines imposed on these facilities for violations of regulations governing use of physical
restraints be rescinded.

Subd. 12. Data on follow-up surveys. (a) If requested, and not prohibited by federal law, the
commissioner shall make available to the nursing home associations and the public photocopies of statements
of deficiencies and related letters from the department pertaining to federal certification surveys. The
commissioner may charge for the actual cost of reproduction of these documents.

(b) The commissioner shall also make available on a quarterly basis aggregate data for all statements
of deficiencies issued after federal certification follow-up surveys related to surveys that were conducted in
the quarter prior to the immediately preceding quarter. The data shall include the number of facilities with
deficiencies, the total number of deficiencies, the number of facilities that did not have any deficiencies, the
number of facilities for which a resurvey or follow-up survey was not performed, and the average number
of days between the follow up or resurvey and the exit date of the preceding survey.

Subd. 13. Nurse aide training waivers. Because any disruption or delay in the training and registration
of nurse aides may reduce access to care in certified facilities, the commissioner shall grant all possible
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waivers for the continuation of an approved nurse aide training and competency evaluation program or nurse
aide training program or competency evaluation program conducted by or on the site of any certified nursing
facility or skilled nursing facility that would otherwise lose approval for the program or programs. The
commissioner shall take into consideration the distance to other training programs, the frequency of other
training programs, and the impact that the loss of the on-site training will have on the nursing facility's ability
to recruit and train nurse aides.

Subd. 14. Immediate jeopardy. When conducting survey certification and enforcement activities related
to regular, expanded, or extended surveys under Code of Federal Regulations, title 42, part 488, the
commissioner may not issue a finding of immediate jeopardy unless the specific event or omission that
constitutes the violation of the requirements of participation poses an imminent risk of life-threatening or
serious injury to a resident. The commissioner may not issue any findings of immediate jeopardy after the
conclusion of a regular, expanded, or extended survey unless the survey team identified the deficient practice
or practices that constitute immediate jeopardy and the residents at risk prior to the close of the exit conference.

Subd. 15. Informal dispute resolution. The commissioner shall respond in writing to a request from
a nursing facility certified under the federal Medicare and Medicaid programs for an informal dispute
resolution within 30 days of the exit date of the facility's survey. The commissioner's response shall identify
the commissioner's decision regarding the continuation of each deficiency citation challenged by the nursing
facility, as well as a statement of any changes in findings, level of severity or scope, and proposed remedies
or sanctions for each deficiency citation.

Subd. 16. Independent informal dispute resolution. (a) Notwithstanding subdivision 15, a facility
certified under the federal Medicare or Medicaid programs may request from the commissioner, in writing,
an independent informal dispute resolution process regarding any deficiency citation issued to the facility.
The facility must specify in its written request each deficiency citation that it disputes. The commissioner
shall provide a hearing under sections 14.57 to 14.62. Upon the written request of the facility, the parties
must submit the issues raised to arbitration by an administrative law judge.

(b) Upon receipt of a written request for an arbitration proceeding, the commissioner shall file with the
Office of Administrative Hearings a request for the appointment of an arbitrator and simultaneously serve
the facility with notice of the request. The arbitrator for the dispute shall be an administrative law judge
appointed by the Office of Administrative Hearings. The disclosure provisions of section 572B.12 and the
notice provisions of section 572B.15, subsection (c), apply. The facility and the commissioner have the right
to be represented by an attorney.

(¢) The commissioner and the facility may present written evidence, depositions, and oral statements
and arguments at the arbitration proceeding. Oral statements and arguments may be made by telephone.

(d) Within ten working days of the close of the arbitration proceeding, the administrative law judge shall
issue findings regarding each of the deficiencies in dispute. The findings shall be one or more of the followin